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STATE SOVEREIGNTY. 
The COMMONWEALTH against FISHER. The same against PETER 
RITCHER. The same against FREDERICK CREAMER, and the 
same against LEWIS DEWART, (1 Penn. Rep. 462._) 


> fii 


In reading the first volume of Pennsylvania Supreme Court 
Reports, our attention was particularly arrested by the above 
case, which was decided at the June Term, 1830. Among 
other points which were decided, are the following: The 
right of the State of Pennsylvania to take and use for public 
purposes, six out of every hundred acres of land sold, is not 
an implied right, but an express reservation: the state infringes 
upon no private interest, nor does it injure any man, by using 
this right; the utmost that can be required is, that it should 
pay for improvements put by the owner on such part as the 
state should subsequently use. 

We have invited the attention of our readers to this case, 
not because we think the decision of the above mentioned 
points erroneous, or even doubtful; but we have done so, first, 
because the subject in controversy is of great importance to 
the people of the United States; and secondly, on account 
of some singular language that was used by Huston J., who 
gave the opinion of the Court, which language was, at least, 
unnecessary. We shall not give the case, or even the opinion, Et 
in full; the following will be sufficient for our purpose:— 


“The petitioners have endeavoured to raise a great question: 
that the State could not take their lands without compensa- 
tion: and that compensation must be in money, and must be 
paid instantly; nay, it was even intimated that the damages 
ought to have been paid before any damage was done.” 

“Although the petitioners and their counsel have most care- 
fully forgotten certain facts, this court is bound to remember 
them, if they form a part and an essential and prominent part 
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of the law of the land. From the first settlement of this coun- 
try both under the proprietors and the State, the invariable 
usage and law was, in the sale of vacant land to any applicant, 
to add six acres for every hundred, for roads, kc. ‘These six 
acres were never paid for by the applicant: they were not any 
particular and specific or designated six acres, but they were 
thrown in, that whenever the commonwealth thought a public 
road necessary, through any part of the state, it might make it 
without interfering with the private right of any individual. 
The right of the State to take six acres out of every hundred 
acres sold, is not an implied right, but an express reservation. It 
infringes no private right, nor does it injure any man by using 
this right. The very utmost which can be required is, that it 
should pay for improvements put by the owner on the part 
afterwards used by the State. 

“When the State authorized private corporations to make 
turnpike roads or canals, it compelled them to pay for the land 
occupied by such road or canal; for such corporation was very 
different from the State; its rights were very different; no reser- 
vations had been made for its use, no contract for its benefit. 
But when the State itself undertook to make public canals, its 
right was unquestionable. These petitioners, then, ought to 
be grateful for a bounty given them by the State; to be thankful 
rather than presumptuous; to acknowledge kindness rather than 
to assume the attitude of injured persons. If this were not so, 
if the State had no right to the six acres in every hundred, 
and was bound, in the strictest manner, to pay for the part ap- 
propriated for general and public use, until the canal is com- 
pleted, it cannot be known how much will be required, nor 
whether in addition to the part actually occupied, injury will 
or will not be done to the adjacent lands, nor whether great 
value may or may not be added to the residue of the farm. 

“There was a time and there is a case, when some, in their 
overweening fondness of new and undefined power, spoke of a 
great State, and the government of a nation, as lightly as of 
the acts and authorities, and responsibilities of a petty corpo- 
ration; of the power to make laws for the general welfare, and 
binding the whole community, as no greater in degree than 
the resolves of a petty borough. It was forgotten that the 
latter was restricted by legislative enactment, and the former 
was the enacting power, with authority unlimited, except in a 
few particulars, and not answerable for its acts, except to those 
from whom it received its power, the people. What the go- 
vernment conceives is for the public good it may do; what 
that public good requires, it may claim, and how compensa- 
tion is to be made, how it is to be ascertained, and when to be 
made, must, from the very nature of things, be directed by that 
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very government itself. It may seem pretty to talk of regu- 
lating all this by five men, or a Court of Quarter Sessions; but 
although pretty to talk about, and pleasant to imagine, and 
profitable too to some, it is not to be carried farther than a 
litle talk and discussion. If ever it shall happen that any 
actual injury or injustice is done to any citizen, and his case is 
brought before this court, he will receive redress to the extent 
of our power. ‘There is nothing like that here: the whole pro- 
ceeding is calculated to prevent the possibility of injury to the 
citizen in theory; and in practice, has resulted in injustice to 
the community. The best thing which could happen to a man 
was, that he could have some pretext for putting his hand into 
the treasury; if he is delayed, by having proceeded irregularly, 
too soon, or illegally, an outcry is raised as though the country 
was invaded. 

“Questions on constitutional law are sometimes grave and 
important, but such occur seldom. Occasion, however, is 
often taken, to discuss them, as applicable to matters on 
which they have no bearing, which are in themselves among 
the ordinary subjects of legislation: in fact it is a standing 
topic, always dragged in where there is nothing else to be 
said; and, certainly, in this State, it is a ludicrous rather than 
a serious objection to any measure; I mean as it is commonly 
applied.” 

The exception we take to this opinion is, that the Court 
strayed out of their path, in making use of language which 
breathes unmerited severity upon whomsoever may presume to 
suspect the legislature of a state to have transcended their 
power, when in numerous instances there has been a conviction 
of such abuse by a court of justice. There is no observation 
more common (and it is as true as it is common,) than that 
those who possess power are liable to abuse it. To guard 
avainst an undue exercise of sovereign power, the legislative 
bodies of this country are fettered and restrained by constitu- 
tions that have been deliberately adopted by the mighty voice 
of the people; and a proper watchfulness on the part of the 
people over their rulers is a sure indication of their intelli- 
gence, and in our humble opinion, should be encouraged, rather 
than discountenanced. We are not at all inclined to doubt 
the fact which the Court state, that occasions are often taken 
to discuss questions on constitutional law which have no bear- 
ing; but if such be a popular failing, it is certainly one which 
leans to the side of public virtue, and which, we are compelled 
to say, we are sorry to see stigmatized as “ludicrous,” by an 
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American court of justice. We feel little hesitation in giving 
it as our humble opinion, that when a supposition is entertained 
that the constitution has been violated, by an invasion of the 
sacred rights of person or of property, “an outcry” should “be 
raised, as though the country was invaded.” If the suppo- 
sition be well founded, the country is invaded, and from the 
most dangerous source, and in its most vulnerable and vital part. 
If there be no occasion for the alarm, no harm can come from 
it, and all anxiety and dissatisfaction will be dispelled by the 
determination of a disinterested and enlightened judicial tribu- 
nal. But where, we ask, is the propriety of an attempt from 
the bench to inculcate an opinion, that legislators are infalli- 
ble, and of an endeavour to repress a disposition to consider 
and question their acts, and to try the legality of their acts in 
the mode which the constitution has pointed out? 

The Court say, that constitutional law “is a standing topic, 
always dragged in where there is nothing else to be said.” 
We maintain that in all governments like ours, such should 
ever be a standing topic, and one that cannot be too much dis- 
cussed, or too well understood and settled; and that it is the 
right of the citizen to drag it in, in all questions, as often as he 
pleases, and the duty of the Court to pass upon it without re- 
primand or censure. 

But we have other grounds of dissatisfaction with this opi- 
nion. The Court have drawn a comparison between a state 
and an inferior corporation, and they say “it was forgotten 
that the latter was restricted by legislative enactment.””? Now 
we cannot imagine how the Court could forget that the state 
is restricted by the constitution; or how they should have 
overlooked, as they seem to have done, the fact, that state 
authorities are as much bound to observe their commission, as 
a municipal or trading corporation is bound to adhere to its 
charter. 





RESERVATION OF WATER RIGHTS IN GRANTS OF 
LAND. 
A reservation is something retained by the grantor out of 
that which he has before granted; and it is considered indis- 
pensable to a good reservation that the thing excepted should 
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be part of the thing previously granted, and not of any other 
thing.! It is very obvious that a deed of land reserving a right 
to use the water, or reserving the bed of the stream, is a good 
reservation, and it was so directly advanced by the Supreme 
Court of New Hampshire.? The’Supreme Court of Virginia, 
too, have said, “if it be the wish of the grantor not to convey 
the bed of the stream, or of any part thereof, it is easy for him 
to exclude it by the use of proper words for that purpose.’ 

A grantor, after describing a tract of land conveyed by his 
deed, but without having mentioned a stream included within 
the bounds, proceeds:—“And it is to be understood, and it is 
the intention of this deed, to convey to the grantee as much 
of the privilege of the water, as shall be sufficient for the use 
of a fulling mill, whenever there is a sufficiency therefor. It 
was held thatthis clause was not repugnant to the grant, but 
was a good reservation of the surplus water. It was urged in 
this case, that the whole of the stream passed by the convey- 
ance of the land, and that the restraining clause, being subse- 
quent, was void for repugnancy, whether considered in the light 
of an exception or reservation, or as an explanation of the pre- 
ceding words of conveyance. The Court admitted that the 
principle upon which the objection rested was correctly stated, 
but were clear it did not apply. The doctrine advanced by 
the Court was, that if there is an explicit and unambiguous 
grant of a thing, any exception or reservation which is mani- 
festly contradictory, is to be rejected; as if aman convey twenty 
acres, excepting one. Butif a farm or tract of land is con- 
veyed by general terms, an exception of any number of acres, 
or any particular lot, is not repugnant, but will be valid.‘ 


13 Cruise’s Digest, tit. $2. ch. 3. sect. 48, 49. Shep. Touch. 77. Croke 
Eliz. 6. Co. Litt. 47 a. 147 a. Case v. Haight, 3 Wend. Rep. 632, 

2 Claremont v. Carlton, 2 N. Hamp. Rep. 371. 

8 Hayes’s Exr. v. Bowman, 1 Randolph’s Rep. 420. And vid. also Exparte 
Jennings, 6 Cowen 528, and the opinion of Kent C, J., in Palmer v, Mulligan, 
3 Caines, 319, and the note of the learned Reporter to Exparte Jennings, 
6 Cowen, 548, The owner may sell the land without the privilege of the 
stream. Hatch v. Dwight, 17 Mass. Rep, 289. 

4 Sprague v. Snow et al. 4 Pick, Rep. 54. In the case of Cutler v. Tufts, 
3 Pick. Rep. 272, the conveyance was construed to be of a moiety, and in a 
subsequent clause the grantor said that he meant to convey a fourth part. 
This was obviously contradictory, and so, was rejected. 
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Agreeably to these doctrines, it has been held in New York, 
than an exception of a mill site in alease, operates as an ex- 
ception of the soil of the mill-site, and so much land as is ne- 
cessary for the mill pond, and for erecting and carrying on the 
business of a mill. The reServation, it was considered in this 
case, was not of a mere easement, but of the soil itself. 

In the Court of Errors of New York, it was, on the other 
hand, determined, that a reservation, for the reasons before 
stated, was repugnant to the terms of the grant, and had not 
the effect of an exception. In this case, the party owning 
land adjoining one side of a stream, and also owning the bed 
of the stream, conveyed to another owning land adjoining the 
stream on the other side thereof, the land under water to the 
middle of the stream, reserving to himself the right to butt a 
dam on both sides or shores of the stream, as he should think 
necessary. This reservation, the Court held, could not have 
the effect of an exception, the ground of their opinion being, 
that it was indispensable to a good exception that the thing 
excepted should be part of the thing granted, and not of any 
other thing. It was, however, considered by the Court, that 
the reservation was operative as an implied covenant or by es- 
tofifle, securing the right provided for in the reservation. 
Sutherland, J., who delivered the opinion, observed as follows: 
“The deed is to be construed as though the parties had mutu- 
ally covenanted with each other, that each should have a right 
to butt a dam upon the shore of the other; and, considered in 
this point of view, I see no ground for contending that it was 
the intention of the parties that the grantor should have a greater 
right in the use of the water than the grantees. Noris sucha 
conclusion to be drawn from a reservation by the grantor of a 
right to use the water from the dam or dams which might be 
erected by the grantees, upon his paying such proportion of 
the expense and charges of erecting such dam or dams as shall 
be adequate to such use. Supposing the grantees had express- 
ly covenanted that the grantor should have a right to use the 
water from their dam, on paying areasonable proportion of its 
cost; it certainly would not be a rational construction of such 
a covenant, that the covenantee should have the right to take 


* Jackson v. Vermilyed, 6 Cowen’s Rep. 677. 
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the whole of the water, whenever he thought proper to pay 
the whole expense of the dam, or two thirds, or three fourths 
of it, as his caprice or convenience might dictate; and a more 
; liberal construction cannot be given to an implied covenant, or 
Fe a reservation, made by the grantor in his own deed. Every 
i exception or reservation is the act of the grantor, and shall 
: therefore be construed most strictly against him, and most ben- 
eficially for the grantee. (2 Sauvel. 166, 368. 10 Coke, 106, 8. 
Com. Dig. Tit. Fait E. 8.) It appears to me to have been the 
virtual intent of the parties to establish an equality of right in -H 
the use of this water; and such in my opinion is the legal con- | 
struction and effect of the conveyance in question.’”! 

A reservation may sometimes be imflied, as where the river, 
or an island in the river, was previously granted.2 Thus, in 
Hatch v. Dwight, E. in 1807, mortgaged a strip of land, includ- 
ing mills, and running a considerable distance along a river; 
but in 1810, having sold a small piece of the mortgaged pre- 
mises, for a hide mill and lime vats, he obtained a grant, or 
rather release from the mortgage, for a nominal consideration, 
of what he (E) had sold, described thus: beginning at the end 
of adam, running up the river two rods, and so round to the 
bank of the river. The mortgagee afterwards having fore- 
closed, one question was whether the grant or release gave a 
right to the centre of the river; and it appeared, that if it was 
to have this effect, it would destroy the value of the mortgagee’s 
mill-privileges. The Court held that it was not to be inferred 
that the mortgagee intended to release every thing valuable in 
: the mortgaged premises, for which she had given a large con- 
Y sideration; they considered the release under all the circum- 
stances, as being no more than a mere exception in the mort- 
gage; and they said, “the description in the release clearly 
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excludes any part of the stream. 









1 Case v. Haight, 3 Wend. Rep. 632. And vid. Butz v. Ihrie, 1 Rawle’s 
Rep. 218. 
® Lunt v. Holland, 14 Mass. 151. 


5 Hatch v. Dwight, 17 Mass. Rep. 2 89, 
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NOTES UPON THE ENGLISH CONSTITUTION. 


August 15th, 1831. 
To tHe Epiror or THe Law INTELLIGENCER. 

Sir,—In a controversy I had a short time ago with several 
gentlemen upon the subject of the English “Reform Bill,” 
the following question was put to me:—What is the English 
Constitution? I confess I was not able at the time to give 
any thing like a precise definition, but I have since been in- 
duced to examine the works of D’Lolme and numerous other 
writers, and in the course of my researches, I made the fol- 
lowing hasty notes, which you are at liberty to publish in 
your Law Journal. The subject cannot be without its inter- 
est to Americans, inasmuch as several of the most important 
provisions in our written constitution were borrowed from that 
of the English, which, as D’Lolme says, is not defined or ex- 
plained as to its nature, import, or extent by any law in ex- 
istence. 

The British constitution was not formally planned and con- 
trived at any particular era of the national history. It grew 
up imperceptibly out of occasion or emergency, according as 
the fluctuating policy of different ages gave it birth. It is not 
the creature of a period, nor a structure of systematical and 
philosophical principles. The liberties of the people of Eng- 
land were extinguished at the Norman invasion. The first 
advance towards freedom was in the reign of Henry I., when 
the forest laws were mitigated; which laws were an en- 
croachment upon private property, by rendering it subject to 
the arbitrary will of the crown. An innovation of still more 
importance, was introduced under Henry II., by the constitu- 
tion of jury trials. A very memorable era in the history of 
the constitution of England was in the reign of John, a mon- 
arch who was remarkable for his resistance to the natural pro- 
gress of freedom. It is well recollected by every one that this 
monarch was compelled into the concession of Magna Charta, 
or the Great Charter of Liberties; as also of the Charta de 
Foresta, or the Charter of Forests, which was formed from the 
articles left out of Magna Charta. These important conces- 
sions received repeated confirmations and amendments in the 
reigns of Henry III. and his successor, Edward I., particularly 
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by the final establishment of the confirmatio chartarum, in 
the twenty-fifth year of the reign of the last mentioned prince; 
whereby the great charter is directed to be allowed as the 
common law of the land. All judgments contrary to the great 
charter were declared void in the 43d year of Edward III; 
copies of it were ordered to be sent to all Cathedral churches, 
and read twice a year to the people; and sentence of excommu- 
nication even, was ordered to be constantly denounced 
against those who attempted by direct or indirect acts, to in- 
fringe it. 

But the highest improvement which the English constitu- 
tion received, during the before mentioned period, was the 
admission of the representatives of the people into parliament, 
in the reign of Henry III. The next confirmation of the 
English constitution, as Sir William Blackstone observes, was 
by a multitude of corroborating statutes (Sir Edward Coke 
reckons thirty two,) from the first Edward to Henry IV.; new 
devices being invented at each confirmation, to render the con- 
stitutional liberty and protection already established, more 
public and inviolable. Thus stood the English liberties for 
a long period, until they received additional security by the 
Petition of Right and the Habeas Corpus Act; the first a par- 
liamentary declaration of the rights of the people, and “more 
favourable” as an ingenious writer observes, “to liberty than 
Magna Charta itself;” the second, a protection of the liberty 
of the subject against the influence of the crown;—the former 
obtained, June 2, 1628, in the reign of Charles I.; the latter in 
that of Charles II. 


To the foregoing changes and additions, succeeded the Bill 
of Rights, or declaration, delivered, by the Lords and Com- 
mons, to the Prince and Princess of Orange, February 13, 
1688; and afterwards, in the second session of the first year of 
their reign, 1689, enacted in parliament when they became 
King and Queen; which declaration concludes with these re- 
markable words—“and they do claim, demand, and insist, ufon 
all and singular the premises as their undoubted Rights and 
Liberties;” and the act of parliament itself recognizes ‘‘all and 
singular the rights and liberties, ascertained and claimed in 
the said declaration, to be the true, ancient, and indubitable 
rights of the people of this kingdom.’’ These liberties were 
VOL, ILL.—=NO. X, 45 
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again asserted at the commencement of the present century in 
the Act of settlement 12 avd 13 William III. c. 12, whereby 
some new provisions were added for the better securing the 
laws and liberties, which the statute declares to be “the birth- 
right of the people of England,” accordihg to the ancient 
doctrine of the common law. 

Such is the origin and progress of the English constitution. 
The next enquiry is, what are its principles? 

The principles of the English Constitution consist in the 
three great primary rights of society—personal security, per- 
sonal liberty, and the free and undisturbed enjoyment of private 
property. These are emphatically and constitutionally termed 
the rights and liberties of the English people, and are secured 
to them by five great charters—Magna Charta, or the Great 
Charter of Liberties—the Petition of Right and the Habeas 
Corpus Act; the Bill of Rights, and the Act of Settlement. 
Besides the feodal provisions in the first of these great docu- 
ments, it was carefully provided that the subject should be pro- 
tected against other oppressions, then frequently arising from 
unreasonable amercements, from illegal distresses, or other pro- 
cess for debts or services due to the crown, and from the ty- 
rannical abuse of the prerogative of purveyance and pre-emp- 
tion. It fixed the forfeiture of lands for felony in the same 
manner as it still remains ; prohibited for the future, the grants 
of exclusive fisheries ; and the erection of new bridges so as to 
oppress the neighborhood. With respect to private rights, it 
established the testamentary power of the subject over part of 
his personal estate, the rest being distributed among his wife 
and children ; it laid down the law of dower, as it has continued 
ever since; and prohibited the appeals of women, unless for 
the death of their husbands. In matters of public police and 
national concern, it enjoined an uniformity of weights and mea- 
sures ; gave encouragement to commerce, by the protection of 
merchant strangers ; and forbade the alienation of lands in mort- 
main. As respects the administration of justice, besides pro- 
hibiting all denials or delays of it, it fixed the Court of Com- 
mon Pleas at Westminster, that the suitors might no longer be 
harrassed with following the King’s person in all his progres- 
ses; and at the same time brought the trial of issues home to 
the very doors of the freeholders, by directing assizes to be 
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taken in the proper counties, and establishing annual circuits. 
It confirmed and established the liberties of the city of London, 
and all other cities, boroughs, towns, and ports of the kingdom. 
But what would have alone entitled the charter that was extorted 
from King John, to the title of great, was the protection it af- 
forded to every individual of the nation in the free enjoyment 
of his life, his liberty, and his property, unless declared to be 
forfeited by the judgment of his peers, or the law of the land. 
But great as the advantages were, which. were obtained by this 
celebrated instrument, it is worthy of our notice, that the rights 
and liberties contained in it were not concessions, or new 
bounties, but a recognition of origina/ rights belonging to the 
people of England. 

The Petition of Right, after acknowledging the ancient and 
fundamental laws of the kingdom, from the time of the great 
charter, provided that no talliage, aid or other charge, shall be 
levied by the King, without consent of Parliament; that no 
money shall be extorted from the subject, by wages, loans, or 
benevolence; and that no person shall be imprisoned, without 
being brought to answer by due process of law, or be de- 
prived of his freehold, or otherwise suffer in his person, or 
goods, but by the judgment of his peers, or the laws of the land. 
The many gross violations of these privileges by the crown, 
are then enumerated, by compelling the subject to contribute 
to the royal purse—by the imprisonment of individuals at the 
mere will and caprice of the King, without any cause specified— 
by quartering soldiers on the inhabitants, against the customs 
of the realm—and by the trial of crimes by the summary course 
of martial law. The following extract from Mr. Williams’s 
comments on this declaratory statute of popular rights, in his 
edition of Blackstone’s Commentaries, affords too singular a 
specimen of regal duplicity to be here omitted: ‘ The King 
(Charles II.) had recourse to many contemptible acts of decep- 
tion to defeat the purposes of this beneficial statute: foiled in 
all his pitiful shifts and subterfuges, he was, by the firmness 
of the Commons, who were not to be cajoled, compelled at 
last to have recourse to the wretched and unavailing deception 
of causing the evasive answer which he gave to the bill when 
first presented for his concurrence, and which imported merely 
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his will that the statutes of the realm should be put in execu- 
tion, to be annexed to the copies of the deed which were dis- 
persed over the kingdom, instead of his assent, which was ob- 
tained on the second presentation of the bill.” 

The celebrated Habeas Corpus Act, is very correctly called 
by Mr. Ferguson in his Civil Society, the keystone of liberty, 
and the protection of the subject against the undue influence of 
the crown. The writ of habeas corpus, besides extending its 
efficacy to the liberation of persons from illegal confinement in 
public prisons, also extends its influence to remove every 
unjust or unreasonable restraint of personal freedom in private 
life. But ona commitment by either house of parliament, of 
persons, for contempt and breach of privilege, no court can de- 
liver on a habeas corfius; although, in the return of a writ, 
such commitment should appear illegal. (vid. 8 7. R. 314; 14 
East, 1.) In which cases, the Courts of Westminster-Hall have 
adjudged that they have no power to decide on the privileges 
of Parliament; that the rights of the House of Commons are 
paramount to the jurisdiction of those Courts; that the Com- 
mons are the exclusive arbiters of their own peculiar priyi- 
leges ; that their power of commitment is inherent in the very 
nature of their constitution ; and that their adjudication is tan- 
tamount to a conviction, and their commitment to an execution : 
and therefore on the principle, that no Court can discharge a 
prisoner committed in execution by another Court, the Courts 
of Westminster-Hall cannot bail a person committed by either 
House of Parliament. 

We now come to the constituent parts of the English con- 
stitution, and to the power and jurisdiction of the Parliament. 
The power of legislation belongs to Parliament, the constituent 
parts of which are the King, Lords, and Commons; the latter 
consisting of all such men of property in the kingdom as have 
not seats in the House of Lords, every one of whom has a voice 
in Parliament, either personally or by his representatives. 
‘The counties are represented by knights elected by men of 
landed property ; the cities and boroughs by citizens and bur- 
gesses chosen by the mercantile part of the people. Every 
member, though chosen for one particular district, when elect- 
ed and returned serves for the whole realm; and therefore he 
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is not bound to consult with and take the advice of his consti- 
tuents upon every particular point, unless he himself thinks it 
proper_or prudent so to do. The consent of each of the three 
branches of Parliament is required to make any new law that 
shall bind the subject. Whatever is enacted for law by one, or 
by two only of the three, is no statute, and to it no regard is 
due, unless in matters relating to their own privileges. 

The Parliament has sovereign authority in making, confirm- 
ing, enlarging, restraining, abrogating, repealing, reviving, and 
expounding of laws, concerning matters ecclesiastical or tem- 
poral, civil, military, maritime, or criminal. Its power and 
jurisdiction are so great as to have been called omnipotent ; but 
this mistaken and unconstitutional notion has not been agreed 
to by Coke, Heale, and others, and has been successfully re- 
futed by Mr. Williams, in his notes to the first volume of Black- 
stone’s Commentaries. 

Acts or bills that in any way affect the rights of the peerage, 
are to originate in the House of Peers, and to undergo no change 
or alteration in the House of Commons. And it being an an- 
cient and indisputable privilege and right of the people not to 
have their property taken from them without their own con- 
sent, all grants of taxes for the exigencies of government origi- 
nate in the House of Commons; though these grants are not 
effectual, until they have the assent of the other two branches 
of the legislature. But as the Lords pay a proportion of the 
taxes, if they think the Commons too lavish, they can reject 
their grants altogether, but cannot make the least alteration or 
amendment in any money bill. And this rule is even extended 
to all bills for canals, paving, provision for the poor, and to 
every bill for which tolls, rates, or duties are ordered to be col- 
lected ; and also to all bills in which pecuniary penalties and 
fines are imposed for offences. 

In the whole range of English law, there is no subject re- 
specting which greater misapprehension exists than that of the 
regal prerogative in England. It is commonly supposed to 
imply a lawless power, on the part of the King, of acting as he 
thinks proper. And there are doubtless persons in England, 
who, for the purpose of exalting the prerogative above the laws, 
and of sacrificing the welfare and happiness of a whole nation 
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to the interest and pleasure of one man, consider the preroga- 
tive as the right and property of the King, vested in him for 
his own sake and benefit. But all this is a gross mistake. 
The prerogative of the crown is something beyond a power 
vested in the sovereign; it is a duty conferred on him to exe- 
cute, and it is intended to be, in substance and effect, the rights 
of the people. The late conduct of the present King of Great 
Britain has evinced, that he himself, considered that his pre- 
rogative was vested in him, not for his own sake, but for the 
public good; and that it cannot be otherwise legally exercised, 
but in concurrence with that end. The privileges of the Par- 
liament protect itself and the people against the crown. The 
prerogative of the crown protects the people against the Par- 
liament, and against themselves also. This I take to be the 
theory of the British constitution. 

From a thorough examination of the British constitution, it 
appears perfectly plain, that the friends of what is called the 
“ Reform Bill,” now pending in Parliament, are not striving to 
revolutionize that constitution, but merely to restore its true 
spirit. Their object is not to destroy, but to preserve, by re- 
forming abuses and encroachments. This I find is the view 
of Sir James Mackintosh, on reading his late able speech on 
the Reform Bill, a production which will always be read with 
great delight by every real friend of free institutions. 


THE LAW OF ATTORNIES. 
A Treatise on the Law of Attornies, Solicitors, and Agents, with notes and 
disquisitions, by Rosent Maveum. London, 1825. 

Though much has been written and published with the view 
of affording assistance by pointing out a proper course of legal 
study, yet, until the appearance of Mr. Maughm’s work, we 
have not known of any treatise set apart to the rights, duties, 
and liabilities, which grow out of the office and business of ad- 
mitted attornies. It may be said that those who are allowed 
to undertake such office and business, should be presumed to 
know all about these subjects; but the very same thing may 
be said of them as regards other branches of legal learning 
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which have been, profitably to the profession at large, taken 
up and handled by authors and compilers. 

Mr. Maughm’s work consists of two hundred and six pages, 
and is divided into ten chapters. Chapter 1, gives the history 
and defines the office of an attorney. Chapter 2, prescribes the 
mode of becoming an attorney. Chapter 3, is on the retainer 
or warrant, with the extent and determination of the authority. 
Chapter 4, the duties of the profession. Chapter 5, their res- 
ponsibility to the summary jurisdiction of the courts, and the 
proceedings on summary applications. Chapter 6, their lia- 
bilities—in penal actions for suffering persons not admitted 
to practise in their names—to clients for negligence or unskil- 
fulness. Chapter 7, includes the rights of attornies and solici- 
tors, as rights of action, of lien, of practising in different courts, 
&c. Chapter 8, is on the privileges; chapter 9, on the disa- 
bilities of attornies; and chapter 10, on the authority, duties, 
rights, and liabilities of agents. 
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The number of pages in Mr. Maughm’s work, and the titles 
of its several divisions, will serve to show that the law relat- 
ing to attornies forms a more prolific and important subject 
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than might be suspected at first. As to the merits of the work, 
we have to say that it is a pretty full and fair treatise. We 
shall not attempt to give an idea of its merits by extracts; though 
we quote the following from the preface, which the author has 
taken from “West’s Symbol,” for its quaintness: 


‘“Attornies at the common law, men verie honest and learned, 
and also verie necessary for the practice of the common lawes of 
this realme, and finishing other civil businesses; insomuch that 
by no means their labor and services may want. And yet such is 
the unthankfulness of thys age, that even their owne clyents, 
(of whom they have best deserved) when they have served their 
turns, so that they see no present occasion to use them any lon- 
ger, for the fault of some few will uneth afford the best of them 
one good word for many good deeds. Nay, which is worse, 
they will generally slander and condemne them all as covetous 
persons, and disturbers of the common peace and quietnesse of 
all men, by unnecessarie suites. Where, in verie truth, the 
most part of the said attornies being verie peaceable, do often- 
tymes disswade their clients from the same, as much as they 
can, by means whereof they greatly offend their minds, inso- 
much they will for that onely cause suspect them of affection 
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towardes the adverse parties, and threaten earnestly that if 
they will not intermeddle therewith, others shall.” 


Though prior to the year 1825, whin Mr. Maughm’s treatise 
was published, there had never been any other upon the same 
subject, yet the subject now bids fair not to be behind hand in 
exciting the attention and labor of book-makers. We here 
allude to the works of Mr. Dawson and of Mr. Merrifield, both 
published in the year 1830. Neither of these have we had the 
pleasure of seeing, but from the Quarterly Review of Juris- 
prudence, we are led to believe that they are respectable and 
useful productions. There is an extract in the periodical re- 
ferred to, from the work of Mr. Merrifield, which is made in 
order that the general reader may know to what extent he may 
abuse his professional adviser with impunity. The list is most- 
ly borrowed from Comyn’s Digest, of expressions that have 
been held actionable. 


“The following expressions are there said to be actionable: 
If it is said of an attorney, ‘you may be ashamed to employ 
that knave, &c.—he is a base knave, and maintains his wife 
by knavery and cheating tricks;—he is a cozening cheating 
knave;—thou art a knave, and such knaves made my husband 
spend his estate;—he is a cheating knave, and maintainsghis 
family by cheating;—a bribing knave;—a corrupt man, and 
deals corruptly;—thou art an ambidexter;—he is a cheating at- 
torney;—yon attorney hath taken £20 of you to cozen me;— 
he hath cozened £10 in a bill of costs;—he deals on both sides, 
and deceives those who put in him trust;—Mr. H. is a rogue 
for taking your money, and has done nothing for it;—he is no 
attorney-at-law;—he is a forging attorney;—he don’t dare to 
appear before a judge;—what signifies going to him, he is only 
an attorney’s clerk, and a rogue;—tell the knave R.I will teach 
him or any attorney to sue out a writ, for it is tantamount to 
knave attorney;—he is a champertor;—a common barretor;— 
he stirreth up men to suits;—he is a common maintainer of 
suits, and a champertor;--I will have him thrown over the 
bar;—a base rascal, I will make him lose his ears;—he hath 
the falling sickness, for that disables him in his profession;— 
he cannot read a declaration;—he hath no more law thana 
goose, bull, &c.;—what! does he pretend to be a lawyer? he is 
no more a lawyer than the devil;—he deserves to be struck off 
the roll.’ 

“It has been held mof actionable to say to or of an attorney— 
I'll have thee pitched over the bar;—H. hath found forgery 
against him;--he keeps his house, and compounds with his 
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creditors;—I have taken out a judge’s order to tax A’s bill;— 
I will bring him to book, and have him struck off the roll.” 








OF RECEIVING THE EVIDENCE OF PARTIES. 


In a late number of the London Legal Observer, there is a 
communication from a correspondent relative to the above 
mentioned subject. We here give it an insertion because we 
think that the suggestions of the writer are well entitled to at- 
tention. 


“Amongst the alterations that appear necessary in the Eng- 
lish common law, is one regarding the rules and principles of 
evidence. There are two respects in which evidence may be 
viewed; the onein which it is considered as information, en- 
titled to a greater or less degree of credit, according to the 
character of the person giving the same, or the circumstances 
that may exist to bias his testimony; the other in which it is 
regarded as proof, or tantamount to manifestation. If we take 
the former view, the principle adopted by the English law, of 
receiving some and rejecting other evidence, appears absurd. 
We must conclude, therefore, that the law takes the latter 
view, and regards evidence as proof or manifestation. It may 
be desirable to enquire into thé reason of this. 

In the Saxon period of our history, there existed so great a 
subordination in the people, and so general a juridical superin- 
tendence, as are altogether unknown in our times. The coun- 
try was divided into counties, hundreds, and tithings, and every 
stranger or foreigner who came to reside in the kingdom, was 
compelled, within a limited time, to enroll himself in some one 
tithing; alaw not inconvenient at a time when commerce had 
no existence, and the necessity of travelling was.rare. The 
result of this general subordinate and juridical superintendence 
was the sifting out from the community every unworthy char- 
acter. Every man having an intimate knowledge of his neigh- 
bors, criminals were soon detected, and removed from the com- 
munity. Lor, upon any one being adjudged a felon, banishment, 
if not death, cut him off from the tithing to which he had pre- 
viously belonged; and not being a member of a tithing, he ceas- 
ed to be a member of a hundred, of the greater divisions ofa 
county, and of the kingdom atlarge. Outlawry, in these days, 
was indeed a punishment, as the person outlawed was driven 
forth from the habitations of his fellows to the woods and for- 
ests, deprived of all rights and privileges which he had before 
possessed, and his return into society rendered impossible with- 
VOL. III,—=NO. X. 46 
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out a reversal of his sentence. But another result of this sys- 
tem was, that the testimony of every individual not attainted, 
was considered as equivalent to complete proof, there being 
no ground for considering it otherwise; and as in civil suits 
brought by one member of the community against another, 
there was necessarily an affirmation on the one side and a de- 
nial on the other, and as each of the parties was deemed equally 
worthy of credit, it followed that the evidence of neither was 
received. The testimony of both was rejected, because, being 
contradictory, both could not be true, and consequently they 
proved nothing... We thus see the reasons that led to the 
adoption of the two leading maxims of the English law with 
respect to evidence, that no person who was infamous, i.e. 
who had done an act by which he had forfeited the character 
of an honest and true man, and no person who was interested, 
could be a competent witness. 

While the country retained its ancient juridical government, 
and before it became a commercial one, the establishment of 
such rules of evidence was not perhaps attended with any ill 
effects, considering the publicity that was then given to all bar- 
gains and contracts. Land could not be conveyed without the 
attendance of the parties on the very spot, and there, in the pre- 
sence of witnesses, the one delivering possession to the other; 
and the same or as great publicity was given to all other con- 
tracts, which being generally made in a fair or market, evi- 
dence could very easily be procured respecting them. But so 
soon as such juridical government ceased to be strictly kept 
Up, and commerce began to be cultivated, the rule not to re- 

ceive the evidence of an interested party became inapplicable 
to the state of society, as did the principle upon which it was 
founded, of regarding evidence as proof; for when men had no 
longer that intimate knowledge of their neighbors which they 
possessed before, criminals could not so readily be sifted from 
out the community; and as commerce caused contracts to be- 
come mere matters of course, and divested them of the solemni- 
ty and notoriety which previously distinguished them, great 
inconvenience arose from rejecting generally the best, some- 
times the only evidence which could be had. 

Now the civil law took a different view of the nature of evi- 
dence, and adopted a different rule. In criminal matters it 
requires the testimony of two witnesses toconvict any one of a 
crime punishable with death; thereby showing that it was cau- 
tious In giving credit to testimony: and in suits of a civil na- 
ture, the evidence of a party interested was equally receivable 
with that of any other person. 

Let us now enquire what reasons exist, in our own time and 
country, against regarding evidence as mere information, en- 
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titled to more or less credit, according to the character and cir- 
cumstances of the witness. 

Laws should always bear an analogy to the manners of the 
period in which they prevail. They should change as the peo- 
ple change; for the laws ofa rude period can never be applica- 
ble to a more civilized state of society. We have seen the 
different views which the Roman and the English law took of 
evidence, and their opposite practice with respect toit. What 
was the reason? The English law was instituted for a period 
comparatively rude, while the Roman law was embodied in 
and fora state of society highly refined. In arude period the 
rules of law require to be strongly marked out, and do not ad- 
mit of any very nice distinctions, which an uncultivated people 
would not be able perceive. This observation more especially 
applies to the Saxons, where the body of the people, unlettered 
and ignorant as they were, were the judges. Atthat time, there- 
fore, it might appear that the receiving the evidence of parties 
interested, or any evidence that did not carry with it a strong 
presumption of its truth, was improper, because a jury in those 
days was incapable of distinguishing the different shades of 
credibility attending various kinds of evidence. This reason, 
however, no longer exists, and the practice of rejecting the tes- 
timony of interested parties ought therefore to cease. 

At the present time a jury never does receive evidence with- 
out weighing its value, a task which, from the degree of know- 
ledge possessed by the nation at large, a jury is now competent 
to perform. This being the case, how absurd is it to refuse to 
receive any evidence that can be given, any information that 
can be obtained—which can by possibility throw light upon 
atransaction. But the matter rests not here; while excluding 
the evidence of interested parties generally, our law has felt 
the necessity of permitting it to be received in some cases, and 
has therefore made a distinction as to what parties shall be ad- 
judged interested, so as to become incapacitated for witnesses; 
and what parties shall be held good evidence, notwithstanding 
their being interested. Now, in drawing a distinction like 
this, it will be seen there must be great difficulty; that it can 
be no easy task to fix the kind or quantum of interest which 
shall incapacitate a man from being a legal witness; and most 
strange are the determinations of the English law upon this 
point. 

From the commercial character of our country at the present 
day, the rejection of the testimony of an interested party must 
be most unwise. In many instances, as before remarked, the 
parties to a transaction, if not the only, are the most important 
witnesses that can be had, and a denial of justice must frequent- 
ly occur through the rejection of such evidence. In such case 
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it may be said, relief can be obtained in equity; but it may be 
answered, that while the admission of the evidence of parties 
interested in courts of equity, shows the impropriety of the 
rule adopted by the common law, the mode of receiving evi- 
dence in those courts is not the mode best adapted to elicit the 
truth. For if in any instance the examination of a witness 
viva voce, in open court, is important, it is in the case where a 
witness is an interested party. The mode of examining per- 
sons in our equity courts does not afford facility for sifting out 
the truth which is afforded by the examination of witnesses in 
the presence of judge, jury, and the public; and in the case of 
interested parties, gives to them, what they should, as much as 
possible, be prevented from having,--a previous knowledge of 
the interrogatories to which they are to give answers. 

The state of the argument then stands thus: The rule of re- 
jecting the evidence of parties interested, being applicable to 
the rude and peculiar state of society in which it was first es- 
tablished, is a strong argument of its inapplicability to our 
more refined one. That a jury does always exercise its judg- 
ment as to the value of the evidence, and is quite capable of so 
doing; and that therefore the admission of the evidence of par- 
ties interested, could not be attended with ill effects. That the 
evidence of parties interested, being made serviceable in some 
cases, but not in all, has produced doubt, confusion, and incon- 
venience. That the admission of the evidence of parties in- 
terested in the courts of equity, does not remedy the defect of 
the common law; the mode of receiving evidence, and exam- 
ining persons in such courts, being the mode least adapted to 
answer its proposed end. 


Wigest of late Amertcan DBectstons. 


The following is a Digest of Cases selected from the last volume of 
Prennsxtvania Revorts, lately published: 


AGENT AND FACTOR. 


1. An agent thus proved his own authority, “I never executed 
any other deed of defeasance than the one in question. I fre- 
quently wrote letters, signed receipts, and other papers of 
consequence for him, (the principal,) by which he at all 
times considered himself bound. I kept all his books of ac- 
counts for upwards of thirty years; never had a written 
power of attorney.”’ Heid: That deed of defeasance, executed 
by such an attorney, in the name of his prinipal, is not 
evidence to convert an absolute deed to the principal into a 
mortgage.—Graiz v. Philips, 333. 
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ASSIGNEE. 

1. An assignee of bonds, which are secured by a mortgage, is 
entitled to all the security which the mortgage affords, al- 
though he did not know of its existence when he took an as- 
signment of the bonds.— Betz v. Heebner, 280. 

2. An assignment of the mortgage deed, to one who holds 
part of the bonds, gives him no preference over the other 
bond holders, in the distribution of the proceeds of sale of 
the mortgaged premises.—Jdid. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. If the payor of a note stands by and sees it assigned to a 
third person, without giving the assignee notice of an exist- 
ing defence, he shall afterwards pay the amount of the note 
to the assignee, although the consideration thereof should 
have entirely failed; and whether his conduct proceeded from 
ignorance or design.— Decker vy, Eisenhauer, 476. 

BOND. 

1, One about to take an assignment of a bond, is bound to 
enquire into every circumstance that might be set up against 
payment of any part of the debt, and having failed to do so, 
he stands exactly in the place of the obligee.—/Frantz v. 
Brown, 257. 

2. Itis competent therefore, for an obligor to set up as a de- 
fence to the payment of his bond in the hands of an assignee, 
a parol agreement between him and the obligee, made after 
the bond was executed, but before it was assigned, that 
in a certain event, which might and did happen after the 
assignment, the bond was not to be paid.—Jdid. 


CORPORATION. 

1. A charter of incorporation cannot be declared void ina 
collateral suit, it can only be vacated by a scire facias to repeal 
it; or on a writ of guo warranto, at the suit of the common- 
wealth.—M‘Conahy v. The Centre and Kishacoguillas Turn- 
frike Road Co, 426. 

2. An agreement between commissioners authorised to take 
subscriptions of stock, that a certain number of shares of 
fictitious stock shall be subscribed, in order to enable them 
to obtain a charter, is a fraud upon the dona fide subscribers, 
which will relieve them from any obligation to pay.——Jdid. 

$. A declaration made by a third person, in the presence of 
the commissioner, to one about to subscribe for stock, that 
he can pay his subscription in work, and this not objected 
to at the time by the commissioner, must be taken as his 
declaration; and there is no distinction between the commis- 
sioner and the corporation, in regard to this promise.—Jdid. 


DEBTOR AND CREDITOR. 
1. A creditor who has obtained judgment against the princi- 
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pal, against the indorsers, and against the absolute bail of 
the principal, and has issued execution and levied upon the 
land of the principal or of the absolute bail, may neverthe- 
Jess have execution of the chattels of the endorsers. Noth- 
ing but actual satisfaction can prevent him.—-Gro vy. The 
Huntingdon Bank, 425. 

DEED. 

A delivery is essential to the proper and legal execution of 
a deed, and that delivery may be to the party, to one author- 
ized by the party to receive it, or to a stranger for the use 
of the party; but the placing a deed on record by the grantor, 
is not an absolute delivery, but only evidence of it, of which 
the jury may judge.—Chess v. Chess, 32. 

The date of a deed is prima facie evidence of the time of its 
delivery, but it is not conclusive—Hal/ vy. Benner, 402, 

EXECUTORS AND ADMINISTRATORS. 

Where personal estate is appraised, and a part taken by 
the heirs at the appraisement, and part sold at an advance 
upon the sum at which it was appraised, the administrator 
will not be charged with a proportional advance on the 
goods retained; without any evidence that the goods retained 
were of greater value than their appraised price. —Aing v. 
Morrison’s Adm’r. 188, 

2. Query.—Under what circumstances should an administra- 
tor be charged with an advance on goods so taken?—Jdid. 
J. M. died in 1810, having in his possession a bond on his 
brother D., given in 1794, which came to the hands of the 
administrator, who with D.in 1811, although the cause of 
action exceeded $100, entered before a justice of the peace 
an amicable action, and referred all matters in variance to re- 
ferees, who reported in a of D.; from this the admin- 
istrator appealed. In 18!4, the Supreme Court decided, that 
a justice had not sssitedietien by amicable action, and refer- 
ence, where the cause of action exceeded $100. This de- 
cision was published in 1818; the appeal was then quashed : 

D. obtained judgment by scire facias, reviving the original 
judgment in his favor before the justice. To this the ad- 
ministrator issued a certiorari, reversed the judgment for 
want of jurisdiction in the justice, and to the next term, in 
1820, brought suit on the bond, and recovered judgment.— 
Ibid. 

D., who in 1820, was solvent, when judgment was rendered 
against him, had become insolvent, and the debt was lost. 
By referring to the record of the proceeding i in court, it ap- 
peared the administrator had eminent counsel. 

Held.—That although the proceeding before the justice had 
been a mistake, the administrator was not liable for the 
debt which had been lost.—Jdid, 
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4. J. M. left a slave of advanced age, who by the advice of ap- 
praisers, and the family, was not appraised, and lived with 
the family till they separated, and with the widow until her 
death, and since that lived with the administrator. At the 
time of the account taken, 1827, she was of no value, and 
the administrator agreed to keep her during her life: Hedd, 
That under the circumstances of the case, the administrator 
was not chargeable with the value of her services.—Jid. 

5. If executor or administrator sells goods of testator or intes- 
tate, and do not take security for the price, he is generally 
charged with the amount. If the bail or security, is a man 
generally reputed good for so much, it is sufficient, it is not 
necessary that he should be a freeholder.—KAonigmacher v. 
Kimmel, 207. 

6. A wife executrix, whether so constituted before or after her 
marriage, may be sued with the other executors; or if sole 
executrix, with her husb and; and in either case, after judg- 
ment against her as executrix, may have a devastavit ‘fixed 
on her and her estate, and her personal or real estate sold 
for it.—Gratz v. Philifis, 335 
. Executors who were authorized to sell the real estate of 
their testator, for the payment of certain legacies, sold the 

same, and afterwards settled their account in the Orphans’ 
Court, by which it appeared there were assets to pay the 
legacies: the legatees afterwards filed refunding bonds, and 
brought suits against them as executors, and obtained judg- 
ments: //e/d, That such judgments are not liens on the real 
estate of the executor.—/M‘ Culloch v. Sampile’s Ex’rs., 422. 

FRAUDS AND PERJURIES. 

1. A parol gift of a lot of ground by a father to his mar- 
ried daughter, accompanied by possession and valuable 
improvements made by the husband at his own expense, 
vests in him no estate in addition to the freehold which the 
law allows him in right of his wife.—ZJngham v. Mason, 389. 

All agreements for the sale and purchase of land, are con- 
summated and extinguished by the deed.—J/‘Kennon v. 
Doughman, 417. 

If therefore the grantor makes a deed to the grantee, which 
contains a general warranty of title, he cannot afterwards 
show by parol, that an agreement was made a few days be- 
fore, that the grantee was to patent the land.—Jdid, 

HUSBAND AND WIFE. 

Whenever a husband and wife can sue or be sued by adver- 
sary’ process, an amicable action can be entered, and she 
and her rights are as much bound as if the proceeding had 
been adversary.— Gratz v. Philips, 333. 

2, An assignment by a husband, under the insolvent laws, of 
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his wife’s choses in action, defeats her right of survivorship, 
in case he dies before they are reduced into possession.— 
Richwine v. Heim, 375. 

3. For civil purposes, reputation and cohabitation are sufficient 
evidence of marriage.—Senser vy. Bower, 450. 

JOINT PURCHASERS. 

1, Joint purchasers, without an agreement of partnership, 
would not be entitled to the remedies, nor subject to the 
responsibilities of partners.—Campbell’s Ex’rs, y. Colhoun’s 
Adm’rs., 140. 

LEGACY. 

1. To recover a legacy charged upon land, the most approved 
form, is to bring the suit against the executors and the 
terre-tenauts of the land generally by name.—J/‘Lannahan 
v. M‘Lannahan, Adm’r., 96. 

2. If the terre-tenants bave not all been summoned, the plaintiff 
may pray a writ to summon the person alleged to be terre- 
tenant; and by this means he may be made a party in the 
same manner as if he had been summoned or returned by 
the sheriff, as terre-tenant of the land,—Jéid, 

3. When a testator, by his will, blends his real and personal 
estate, he thereby charges his land with the payment of 
legacies.—Jdid, 

4, Parol evidence of the declarations of a testator at the time 
the will was written, may be received in evidence, to support 
the presumption that the legacy was redeemed by the tes- 
tator in his lifetime.—Baily v. Snyder’s Ex’rs., 126. 

LIMITATIONS. 

1. Every owner is in possession until some person actually 
enters on him under an adverse claim, and the statute of 
limitations begins to run from the time actual adverse 
possession is taken only.—Carlis/e v. Stitler, 6. 

2. The disability of marriage cannot be added to the prior 
disability of infancy, to avoid the operation of the statute.— 
Ibid. 

3. The acknowledgment of a debt, barred by the statute of 
limitations, by a partner after the dissolution of the partner- 
ship, does not operate to revive the debt, and avoid the 
statute of limitations as to the other partners.—Searight v. 
Craighead, 137. 

4, If one joint purchaser pay the accruing interest on the 
purchase money, from time to time, a right of action for a 
moiety of each payment would arise instantly to the other 
joint purchaser, which would be barred by the lapse of six 
years from the payment before suit brought.—Camp dell’s 
Ex’rs. v. Calhoun’s Adm’r., 140. 

5. The redemption of a pawn is not affected by the statu te of 


BORER ER LS 


a eas 





Pa ees 


Shadi ae 


ee 


yy 


ORE 


SON REN Ey OE EDGE tee CERES PETS 








1831,] Digest of late American Cases. 371 


limitations, which runs only from the conversion of the 
thing pawned. But a simple contract debt is not protected 
from the statute, because accompanied with a pledge as a 
collateral security — Boyd? 8s Adm’r. v. Wilson, 216. 

7. By the express provision of the insolvent law, the statute of 
limitations does not run against debts due by an insolvent 
debtor.— feathers’ Afipfreal, 322. 

9. In an action for money had and received, brought to April 
term, 1825, to recover the amount paid on an article of 
agreement for the sale of land, which was entered into be- 
tween the parties, in the year 1800, whére nothing had been 
done by the defendant until 1824, which would entitle the 
plaintiff to rescind the contract, the statute of limitations is 
insufficient to bar the action—Leinhart v. Foringer, 492. 

PARTNERSHIP. 

Campbell, in 1805, bought of W. 5000 acres of land, at $4 
per acre. The purchase was at a credit of eight years, with 
interest at three per cent; after which the principal was to 
be paid at three, six and nine years, reserving six per cent 
on unpaid balances. By settlement made in 1819, Campbell 
had paid the interest to W. up to that time, and $4429 42 
on account of principal. The liability of Colhoun to con- 
tribute for the payments of Campbell, whether more or less 
than his proportional part, would depend on whether the 
parties had agreed to apportion the profit or loss, which 
was a fact for the jury.—Campbell’s Ez’rs. vy. Colhoun’s 
Adm’rs., 140. 

2. There may be a partnership to trade in land, and it may, as 
in any other case, be limited to purchasing only, the profit 
and loss being divisible as stock; but this relation does not 
necessarily or naturally arise from the bare circumstance of 
a joint purchase.—Jdid, 

3. If Campbell, as a joint purchaser, paid all the interest as it 
became due, a right of action for a moiety of each payment, 
accrued instantly to him against Colhoun, which would be 
barred by the statute of limitations, when six years had run 
before suit brought.—Jdid. 

4, In a case of partnership, the joint effects belong to the firm, 
and not to the partners, each of whom is entitled only toa 
share of what may remain, after the payment of the partner- 
ship debts, and no greater interest can be derived from a 
voluntary assignment of his share, or a sale of it on execu- 
tion.—Doner v. Sta uffer, 198. 

5. A preference exists in favour of the joint creditors of a firm, 
founded on no merits of their own, but on the eguity which 
springs from the nature of the contract between the partners 
themselves.—Jdid. 
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6. With the single exception of a joint commission, when- 
ever the partners are not individually involved, the joint 
creditors have no preference.—Jdid. 

7. A separate execution creditor sells not the chattels of the 
partnership, but the interest of the partner, encumbered 
with the joint debts; and the joint creditors have therefore 
no claim to the proceeds.—J6id. 

8. Where the separate creditors of each partner proceed by 
execution, the sale of the partnership effects, under the exe- 
cution of the separate creditor of one partner, passes the 
interest of that partner subject to the equity of his co- part- 
ner, and the execution creditor is entitled to the price. 
This equity, together with the remaining interest of the 
other partner, passes by a sale under execution of Ais separate 
creditor, where the purchaser of the effects is the same: and 
this whether the sales be made consecutively, or at the same 
time.—Jbid. 

9. Query.—What would be the effect where there are’separate 
purchasers of the shares of the respective partners.---Jbid, 
0. One partner cannot bind his co-partner by deed, although 
it be given in a transaction in the course of the business of 
the firm, and the benefit of the contract be received by the 
firm,—Hart vy. Withers, 285. 

Each partner is separately the agent of the rest, with 
authority to pay the whole or any part of the debts, and 
payment by him is payment on joint account.—TZyson v. 
Pollock, 375. 

PRESCRIPTION AND PRESUMPTION. 

‘lhe statute of limitations does not run against debts due 
by an insolvent debtor. Lapse of time, much greater than 


that allowed by the statute, may raise the presumption of 


the payment of such debts; but when the debtor returns no 
fund but a debt to become due on a future contingency, no 
presumption of payment would arise before the fund came 
to hand.—Seather’s Apfipfi., 322. 

2. A presumption of satisfaction from lapse of time, arises in 
the case of an administration bond; and the computation 
runs from the period when the money was demandable.— 
Diemer v. Sechrist, 419. 

ager ina AND SURETY. 

. A judgment was obtained against a principal who gave ab- 
solute bail to obtain a stay ‘of execution; after which the 
absolute bail were sued and judgment obtained against 
them: Held, That one of two sureties in the original obli- 
gation, who paid one half the debt, is entitled to an assign- 
ment of the judgments against the principal and the abso- 
lute bail, to enable him to indemnify himself for the amount 
thus paid — Burns vy. The Huntingdon Bank, 395 
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WILLS. 


T. B. in his last will made the following devise—“I give 
and bequeath all my real estate, to wit, &c. to a Roman 
Catholic priest that shall succeed me in this said place, to 
be entailed to him and to his successors, in trust, and for 
the use herein mentioned, in succession, for ever, &c. ke. 
and further, it is my will, that the priest for the time being, 
shall transmit the land so left him as aforesaid, to his suc- 
cessor, clear of all incumbrances as aforesaid,” &c. Held, 
That the devise was for the maintenance of a priest, but in 
ease of the congregation, and for its benefit alone. And the 
congregation is entitled to take the profits in the first in- 
Stance, but subject to a right in the priest, to have them ap- 
plied to his support.—4 Girr vy. Jaron, 49. 

C. O. made his will in 1798, and died soon after, seized, as 
he supposed, of a large real estate. By his will, after dis- 
posing of his personal estate, he directed that his land 
should be occupied in a certain manner for three years, then 
valued by twelve men, and his son John have the right to 
take it at the appraisement; if he refused, the other children 
in succession to have the right; if none agreed to take it, it 
was to be sold by the executors, and in either event the 
money divided among the heirs. “But the sum of £400 is 
to be charged on the said estate, and remain in the hands of 
the purchaser:”’ the interest on this sum he directed to be 
paid to his wife, and at her death this sum to be divided 
among his three eldest children or their heirs; “and as touch- 
ing the money arising from my land and estate, I give and 
bequeath to my son J. O., first and foremost, £1000, because 
he is my only son, along with his share which he shall have 
with my other children.” His personal estate was exhausted, 
and his real estate sold on execution within two years after 
his death; a balance of £400 in 1801 was decreed to be put 
to interest, and the interest paid the widow. Widow died 
in 1803, and in 1814 a scire facias was issued upon the judg- 
ment given to secure the £400, in which a verdict was 
rendered in 1826, and the proceeds brought into the Or- 
phan’s Court for distribution, in 1828: Held, That J. O. 
was not entitled to be paid out of this fund his legacy of 
£1000; but that he took, as to this, an equal share, as one of 
the “three oldest children” of the testator, that his interest 
in the fund was personal, not real estate, and a judgment 
against him no lien on it.~-Feather’s Afipeal, 322. 
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Digest of Hate Lruaglish Cases. 
[ CONTINUED. | 


COMMON LAW. 
POISONING. 


If a servant put poison into a coffee-pot containing coffee, and 
tells her mistress that she has put the coflee-pot ready for 
her mistress, and the mistress drink from the pot, this is a 
causing the froison to be taken, (and semd/e, that it is an ad- 
ministering also) within 9 Geo. 4.c. 31. s. ll—Rex vy. Har- 
ley,4C. & P. 369. 

[Note, that the case of Rex vy. Cadman, R. & M.C.C.R,, 
114., as there reported, was questioned by Mr. Justice Park, 
who said his note of the case was, that the judges held unani- 
mously that there was no administering within the 43 G., 3, 
c. 58. (which had not the words “ causing to be taken’’), be- 
cause the poison was not taken into the stomach. | 

REPLEVIN. 

1. After verdict for the plaintiff in replevin, the court will not 
grant a new trial, even on payment of costs, but on the clear- 
est grounds, since the liability of the sureties, and of the 
plaintiff to double costs, is thereby renewed; whereas the 
landlord may pursue other remedies for his rent.—Parry vy. 
Duncan, 7 Bing. 243. 

2. It is not necessary that an avowry should allege in precise 
terms that the plaintiff was tenant to the defendant, if the fact 
can be collected from the rest of the avowry.—Jnnes v. Colqu- 
houn, 7 Bing. 265. 

And see Practices, 15. 


RESTRAINT OF TRADE. 

An agreement, by which A., who had been employed by B. 
and C. in their business, agreed to work, during their joint 
lives, for B. and C., and for no other persons without their 
written consent, and B. and C. agreed, in consideration there- 
of, and subject to the other provisions of the agreement, to 
employ A. as theretofore; providing also that B. and C, 
should be at liberty, if they found it necessary or so thought 
fit, to employ other persons besides A., without his being re- 
leased from his agreement, and allowing A. to work for per- 
sons within six miles of London; was held void, as being in 
partial restraint of trade, and not supported by an adequate 
consideration. And a promissory note, given by A. in con- 
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sideration of breaches of the agreement, was held void also; 
and as of being set off to a claim by A. against B. 
and C. for work done. — Youn, gy. Timmins, 1 C.& J. 


SCOTCH AWARD. 


By the Scottish jaw, an award may be good as far as it goes, 
though it do not decide on the whole matter referred.—Mac- 
lellan, appellant, Macleod, respondent, 2D. & C, 121. 

SLANDER. 

Words imputing that a plaintiff is unfit for an office of profit 
which he holds, by reason of his immorality, are not actiona- 
ble fer se; but only words which are spoke n of him in refer- 
ence to his character or conduct in such office e; which impute 
the want of some necessary qualification for or misconduct 
in it—Lumby v. Aliday, 1 C. & J. 301. 

TITLE, EVIDENCE OF. 

The plaintiff sued for money had and received, a sheriff’s officer 
who had wrongfully t taken in execution, and received the 
price of a horse which had belonged to the plaintiff’s hus- 
band, but which after his death the plaintiff had provided 
with keep. No letters of administration were produced. 
Held, that as against a mere wrong doer, the plaintiff showed 
sufficient title to enable her to recover.—Oughton v. Sefipings, 
1 B. & Adol. 241. 

And see ExsyEcTMENT. 

TRESPASS. 

A person who gives another in charge to a constable for felony, 
and assists in the arrest, is not entitled to an acquittal under 
the general issue, in trespass brought against him jointly with 
the constable.—Hougch vy. Marchant, 1 M. & M. 510. 


TROVER. 

A refusal by a bailee to deliver goods to the real owner with- 
out the authority of the bailor, who has in fact «no lien, is 
sufficient evidence of a conversion.—Wilson y. Anderton, 1 
B. & Adol. 450, 

Goods were seized under a f. fa. but the execution was 
abandoned on an agreement that the judgment creditor should 
be paid in goods instead of money. Part of the gdéods how- 
ever, were afterwards sent by a person acting under the direc- 
tions of the under-sheriff to the sheriff ’s officer, as a security 
for his fees. The judgment creditor paid the fees, and these 
goods were then forwarded to him. The defendant in the 


action had before the execution committed an act of bank- 
ruptcy, on which a commission afterwards issued: Held, 
that there was a sufficient conversion to render the sheriff 
liable in trover to the assignees.—Carlisle v. Garland, 
Bing. 298. 

And see WHARFINGER. 
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TRUSTEES. 


1. A. having a life estate, with remainder to her children, in 
certain bank stock and in a leasehold, joined with her chil- 
dren in assigning them to a trustee, in trust to receive and 
convert the same into money, and for that purpose to sell the 
leasehold, and the reversionary interest in the funds; with a 
proviso that he should not put the trusts declared of the 
premises in force for five years, so as to deprive A. of her 
life interest therein during that period. Held, that after the 
five years had expired, the trustee had power to sell the bank 
stock.— Boyman v. Gutch, 7 Bing. 379. 

2. Assignees of all a debtor’s property in trust for creditors are 
not bound to accept a lease of which they knew nothing when 
they executed the assignment, and which they believe will be 
injurious to the creditors. They may put it up to sale to try 
whether it can be made beneficial, without rendering them- 
selves chargeable as assignees of the lease; but if they treat 
the estate as their own, and do any thing with it prejudicial 
to the landlord, they render themselves so chargeable.——Car- 
ter v. Warne, 1 M. & M. 479. 


VENDOR AND PURCHASER. 

In assumpsit to recover back a deposit on a purchase, on the 
ground that the vendor has failed to make out a title, the 
only question in a court of law is, whether the vendor had or 
had not a title to convey; they will not enter into the question 
whether the title is subject to such doubt that a court of 
equity would not have compelled an unwilling purchaser to 
take it.—Boyman v, Gutch, 7 Bing. 379. 


WARRANTY. 

A party who sells a horse, saying that he is sound to the best 
of his knowledge, “ but he will not warrant,” is liable in as- 
sumfpsit on a promise that the horse is sound to the best of his 
knowledge.— Wood v. Smith, 1 M. & M. 539. 

And see PLEADING, 5. 


WHARFINGER. 

A wharfinger who has by writing or orally, admitted goods in 
his possession to be the property of A., is estopped to dis- 
pute A.’s title to recover them in trover.— Gosling y. Bernie, 
7 Bing. 339. 

WITNESS. 

1. Ejectment against a party claiming to retain the lands as 
heir at law to his father. Held, that his mother was a com- 
petent witness for him, though her testimony went to show 
a seisin in law in her husband, which would entitle her to 
dower : for the judgment in the action would be no evidence 
of the husband’s seisin.—Doe d. Nightingale vy. Maisey, 1 B. 

& Adol. 459. 
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2. A defendant who has suffered judgment by default is a com- 


petent witness, where he is disinterested.— Worrall y. Jones, 
7 Bing. 395. 

3. A party is not compellable by the Court to attend as a wit- 
ness before an arbitrator, though the reference be by order 
of nisi frius—WWansell vy. Southwood, 4 M. & R. 359. 

4. In case against several defendants for an injury arising from 
the negligence of their servant, a release by one of the defend- 
ants to the servant makes him a competent witness. And 
semble, the masters and servant may be sued jointly.— Whita- 
more v. Waterhouse, 4 C. & P. 383. 


EQUITY, 

ALIENATION. 

An act of bankruptcy is not a voluntary alienation: as where a 
testator having bequeathed certain stock upon trust for A. 
for life, and after his decease, to his children, declared that 
the provision so made for A. should not be subject to any 
alienation or disposition, by sale, mortgage, or otherwise; and 
in case he should charge, or attempt to charge, affect, or in- 
cumber the same, it should operate as a complete forfeiture, 
and the same should devolve upon the next successor, or 
person in expectancy, as if A. were dead: it was held that, 
upon the bankruptcy of A., his assignees were entitled to his 
life interest. —Lear v. Leggett, Sim. 483. 

APPOINTMENT. 

A. having a power of appointing 10,000/. among his younger 
children, appoints to them equally, reserving a power of revo- 
cation as to 5000/., which he afterwards irrevocably appoints 
to E., one of his children, in pursuance of an arrangement by 
which Kk. was to pay A.’s debts. Afterwards, A. by a deed 
poll to which E. is a party, in exercise of all powers, revoked 
the appointment to IE. as to 2500/., which he appointed to a 
child by a second marriage, and confirmed the remaining 
2500/. to E.: Held, that the appointment of 50002. to E. be- 
ing, under the circumstances, absolutely void, the appoint- 
ment of 2500/, to the child by the second marriage was also 
void, and the original appointment of the 10,000/. was, con- 
sequently, unafiected.—/armer vy. Martin, Sim. 502, 

ATTACHMENT. 

An attachment issued for non-appearance to a subpoena served 
in Guernsey, is irregular.— Fernandez vy. Corbin, Sim. 545. 

AWARD. 

By the law of Scotland an award is good as faras it goes, even 
if the arbitrator does not decide on the whole matter before 
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him, provided it be unobjectionable in other respects.—Mac- 
lellan App., Macleod, Resp., D. & C. 121. 


# ‘ BYE-LAW. See Cuarrer. 
a CHARITY. 
hi Semble, A grant from the crown of certain privileges and pro- 


perty for the defence of and preservation of the peace of a 
city, is a charitable gift yen the jurisdiction of the court. 
Att. Gen. vy. Mayor and Corporation of Carlisle, Sim. 437. 


CHARTER. 

A charter from the crown must be accepted or rejected in 
toto unless there should appear an intention on the part of 
the crown that the body to whom the charter is given should 
have liberty to accept in part and reject in part.—Lovell v. 
Westwood (in error), D. & C. 21. 
A charter vested the right to elect burgesses in the general 
body of a corporation, and gave the power of making bye- 
laws to a select body. The corporation at large, by a bye- 
law, delegated the power of electing burgesses to a select 
body: Held, that such a bye-law was rood, as the right of 
making bye- ‘law s, Which the corporation at large had at com- 
mon law, was not taken away by the power given by the 
charter to the select body.—S. C. 

CORPORATION. See Cuanrrer. 

DEED. 

J. E., by settlement upon his marriage in 1766, covenants that 
the whole of his property at his death shall go to the issue of 
the marriage. A few years afterwards the wife died, leaving 
issue a daughter and only child, who, in 1787, marries J. G., 
aged twenty-one years, and by him has a son, born in the fol- 
lowing year. J. G. then proposed to go to India, leaving his 
wife and child at Aberdeen; and J. E. persuades him and 
his wife to execute a deed, by which, in consideration of 
3152., they discharge him from all claims on his property. 
Neither of them were at that time aware of the wife’s claims 
under her mother’s marriage contract, and J. E., attended 
by his man of business, took the deed to them on the night 

‘of the husband’s departure, when it was executed. By this 
deed it was declare d that J. E. paid a moiety of the 3152. at 
the execution, and that the other moiety was to be paid after 

i. his death; but he, in fact, paid nothing, only renouncing 

o debt of 61/., and giving a note for 962. J. E., two days be- 
! fore his death, conveyed all his property, amounting to a 

a large sum, to trustees, to build a hospital: Held, that the 

deed by which the daughter released her right to the pro- 

: perty under her mother’s settlement was void,as obtained by 
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fraud and circumvention. That the trust deed, which pro- 
vided that the fund should accumulate till it amounted to 
sterling, when it was to be applied in building the hos- 
pital,and maintaining boys, was also void for uncertain- 
ty.—Lwen App.; Bannerman, Resp., D. & C. 74. 


DEMURRER. 

The prayer of process in a bill for discovery, prayed that the 
defendant might abide such order and decree as the court 
should think proper to make. A demurrer on the ground 
that the prayer was for relief, was allowed, with leave to 
amend on payment of costs up to the time of allowing it.— 
Ambury v. Jones, Y. 199. 


DESCENT. 

Where any part of the price of heritable (real) estate remains 
unpaid, and is, by the conveyance, expressly made a burden 
upon the estate until paid, it remains heritable, and descends 
. the heir at law.— 7’ Kenzie, App.; d4nderson, Resp., D. & 

>. 60. 


DISCOVERY. 

Bill by legatees, entitled to legacies charged on real estates, for 
a discovery and production of a deed, by which it was alleg- 
ed that the real estates were limited to the testator as tenant 
in tail, but from which, if produced, it would, as the plain- 
tiffs insisted, appear that the testator was tenant in fee. A 
demurrer, on the ground that the plaintiffs, claiming not un- 
der, but in opposition to the entail, were not entitled to a dis- 
covery, was allowed.—JVilson v. Forster, Y. 280. 

DOCUMENTS (PRODUCTION OF). 

The plaintiff in a tithe suit is not entitled to the production of 
receipts for moduses and compositions, given to the defend- 
ants by the plaintiff and his predecessors; some of those re- 
ceipts relating to tithes not claimed in the suit, and others 
being evidence for the defendants.—7Tomilinson v. Lymer, 
Sim. 489. 

EXECUTOR. 

An executor conducting suits arising out of the administration 
of the testator’s assets as solicitor, will not be allowed his 
costs of conducting those suits in the first instance, where it 
appears that there has been negligence and delay on his 
part.— Wilson App., Carmichael, Resp., D. & C. 51. 

FRAUD. See Deep. 

INJUNCTION. 

1. A motion by the defendant to dissolve an injunction, grant- 


ed on affidavit of merits and certificate of bill filed, to re- 
VOL. IIlL.—NO. X. 48 
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strain execution on a judgment obtained by the defendant 
against the plaintiff, the latter having obtained a judgment 
to a greater amount against the former, was refused.— Wil- 
liams v. Davies, Sim. 461. 

2. In a suit for the administration of assets, the executors had 
paid all their balances into court, and the cause had been 
heard on further directions. The lessor afterwards com- 
menced an action against the executors for breaches of a co- 
venant to repair contained in a lease granted to the testator: 
an injunction was granted, and the Master directed to ascer- 
tain the amount of damages in consequence of the alleged 
breaches—Sutton v. Mashiter, Sim. 513. 


$3. The common injunction, is not dissolved by the plaintiff’s 
obtaining an order to amend without saving the injunction, 
unless the record is altered.—-Davis v. Davis, Sim. 515. 


4. The court will grant an injunction to restrain proceedings 
upon a note taken when over due; notwithstanding the same 
defence may be set up at law.— Hodgson v. Murray, Sim. 
515. 

And see Costs, 1, 


INSURANCE. 

The judgment of the Master of the Rolls in the case of Bol- 
land vy. Disney, 3 Russ. 383., was reversed in the House of 
Lords, on the ground that, as a condition in a policy saving 
the insurance in the event of the party effecting the insurance 
committing felony, would clearly be void, as affording en- 
couragement to crime, and being contrary to public policy— 
so no effect could be given to a policy which in reality in- 
volved that condition.—Amicable Society, App., Bolland, 
Resp., D. & C. 1. 


JOINT STOCK COMPANY. See Pureapine, 3S. 
JUDGMENT. See Insuncrion, 1. 


JURISDICTION. 

The court will not interfere to prevent the removal of a dis- 
senting minister, where the deed vesting the chapel in trus- 
tees contained no direction as to the mode of electing the 
minister, or as to the duration of his office when elected; nor 
any provision for the minister, who was entirely dependant 
for his support on the voluntary contributions of the mem- 
bers of the congregation.— Porter vy. Clarke, Sim. 520. 


NEGLIGENCE, See Soricrror. 
PARTIES. See Prieapixe, 1, 2, 3. 


PLEADING. 
1. The mortgagor is a necessary party to a bill by a second 
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mortgagee to redeem the first, and foreclose the equity of re- 
demption.—Farmer vy. Curtis, Sim. 466. 

2. To a bill of foreclosure by a second mortgagee against a 
third mortgagee and the mortgagor, the first mortgagee is 
not a necessary party.— Rose v. Page, Sim. 471. 

3. The act of parliament forming a joint stock company, au- 
thorized all suits on behalf of the company against any per- 
son to be prosecuted in the name of the chairman or one of 
the directors ; and in all proceedings in which, before the 
passing of the act, it would have been necessary to state the 
names of the persons composing the company, it was made 
sufficient to state the name of such chairman or director, 
whose death or resignation was not to be an abatement of 
the suit. Held, that this act did not enable the society to 
sue one of its own body without making the other members 
parties.—M'‘ Mahon y. Upton, Sim. 473. 


PRACTICE. 








1, The amendment of a bill, without serving the defendant with 
a subfena to answer the amendments, will not prevent the 
defendant from dismissing the bil’ for want of prosecution.—- 
Bramston v. Carter, Sim. 458. See the 16th of New Orders. 
2. A motion to dismiss a bill to perpetuate testimony, for want 
of prosecution, is irregular: semd/e, the proper application 
is that the plaintiff may be ordered to proceed with his cause 
within a given time, or pay the defendant his costs.— Wright 
v. Moore, Sim. 459. 

3. Where a replication was filed on the 28th, and on the 29th 
a subfena to rejoin, veturnable immediately, tested on the 
27th, without an order having been obtained for the subpena, 
it was held to be irregular; and a motion to discharge an 
order to dismiss the bill for want of prosecution, refused 
with costs.—Brown v. Moore, Sim. 464. 

4. To prevent a suit being revived, a demurrer or plea must 
be put in to the bill: to answer is to submit to the revivor.— 
Lewis v. Bridgman, Sim. 465. 

5. A motion by the defendants to sixteen bills for tithes, the 
defences to all of which were the same, that the suits might 
be consolidated, was refused with costs, as made in opposi- 
tion to the practice both in Chancery and the Exchequer.— 
The Warden and Felicws of Manchester College v. Isherwood, 
Sim. 476. 

6. Where an injunction has been obtained on affidavit of merits, 
the plaintiff may amend his bill without prejudice to the in- 
junction.---Pickering v. Hanson, Sim. 488. 

7. Between the giving of notice of a motion to dismiss the bill 
for want of prosecution, and the making of the motion, the 











382 Digest of late English Cases. [ October, 
a plaintiff obtained an order to amend: the court refused to 
a make an order upon the motion, but directed the costs of it 
fi to be paid by the plaintiff.— Davenport v. Manners, Sim. 514. 


8. Where there were two suits for tithes by the same plaintiff 

‘1 . against different occupiers, but relating to the same matters, 

‘| and the defence to which was the same, the depositions only 

14, of such of the witnesses in the prior suit as were dead were 

allowed to be read in the subsequent suit.—Carrington v. 

at Cornock, Sim. 567. 

f 9. Where affidavits are intended to be read in support of a mo- 

. tion of which notice is given, a general rule of the court of 

. Exchequer requires such affidavit, to be filed one clear day 
before such application is made, and the filing to be men- 
tioned at the foot of the notice: but this rule does not extend 
to the filing of affidavits of mere service of notice of motion. 

oo Rock v. Unett, Y. 268. 

. 10. On areference for impertinence, in the Exchequer, the Mas- 
ter reported the answer impertinent. Exceptions were taken, 
and allowed, and it was referred to the Master to review his 

report: Held, that the Master’s subsequent report that the 

e answer was not impertinent, ought to be confirmed on a mo- 

i: tion made on notice, and that the defendant must have the 
costs of the application.—Jones v. Green, Y. 269. 

[In Chancery, the Master merely certifies the impertinence, 
and the certificate is confirmed on motion of course. ] 

i 11. A commission to examine witnesses was issued at the in- 

. stance of the defendant, in which the plaintiff joined, and 

a named commissioners: the plaintiff afterwards, by leave of 

| the court, withdrew his replication, and amended his bill, to 
which an answer was put in, and a replication filed to that 
answer, and then the commission was resealed: Held, that it 
was not necessary to issue a new commission, and that if the 
commissioners named by the plaintiff in the first instance 
were unable to attend under the resealed commission, they 
ought to make a special application on the subject.—Page y. 
Fletcher, Y. 271. 

12. An action was brought on a bond, and a cognovit given as 
a security, and for settling the action, on which judgment 
was entered up for principal and interest. Held, that the re- 
presentatives of the obligor could not afterwards, in a suit 
for the administration of his assets, question the bond on 
the ground of usury.— Berrington v. Evans, Y. 276. 

' 13. Interest is not allowed on judgments, merely on the ground 

that the creditors have been prevented from rendering them 

a available by the decree and subsequent proceedings in the 

2 suit, S. C. 

a And see ATTACHMENT. 


PROMISSORY NOTE. See Insunction, 4. 
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PUBLIC OFFICER. 

The salary of assistant parliamentary counsel to the treasury 
is not assignable, on grounds of public policy—Cooper vy. 
Reilly, Sim. 560. 

SET-OFF. See Insunctioy, 1. 

SOLICITOR. 

Where a law agent departs from the ordinary mode of prepar- 
ing a security, and neglects to take the steps necessary for 
rendering the mode adopted by him effectual for its purpose, 
he must be held responsible for the consequences: but he is 
not liable for a mistake in a nice and difficult point of law.— 
Stevenson, appellant, Rowand, respondent, D. & C, 104, 

And see Costs, 1. 

SPECIFIC PERFORMANCE. 

Where an estate, consisting of fen land, and so described in the 
particular of sale, was charged by a local but public act of 
parliament with drainage and embanking taxes, of which the 
purchaser had no notice, a specific performance was decreed, 
without a compensation for those taxes.—Barraud vy. Archer, 
Sim. 433. 

STATUTE OF LIMITATIONS. 

The statute may be pleaded to a bill of discovery in aid of 
an action at law, where it has been pleaded to the action, 
notwithstanding it is a defence at law.—J4‘Gregor v. The 
East India Company, Sim. 452. 

A plea of the statute need not deny the usual allegation that 
the defendant has in his power books, documents, &c., unless 
it is alleged that such books, documents, &c. if produced, 
_ would show a promise given within six years. S.C. 

. If the action was commenced before the bill was filed, a plea 
gt the statute must aver that the cause of action did not ac- 
crue within six years before the action brought. S. C. 

TRUSTEE. 

Where a trustee of a charity estate paid the balances he re- 
ceived into a mercantile house in which he wasa partne | ue 
was charged with interest at five per cent, but without y ar- 
ly rests.——4tt, Gen. v. Jolly, Sim ~*~" 


VENDOR AND PURCHASEP 

By the agreement on the sale of . estate, ‘ ~haser was 
to pay part of the purchase w “on n day, when 
the conveyance was to be exec ated ana the residue of the 
purchase money was to be secured by a mortgage on the 
estate, payable at not less than twelve nionths from the date 
of the conveyance. ‘The purchaser entered into possession, 
but raising some objections to the title, refused to pay the 
remainder of the purchase money. A bill was filed for spe- 
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cific performance; and more than a twelvemonth having 

elapsed after the day on which the conveyance ought to have 

tas) been executed, the purchaser was ordered to pay the pur- 

7) chase money into court within two months.—- Young vy. Dun- 
combe, Y. 275. 

And see Sreciric PERFORMANCE. 


WILL. 

1. A testator gave to his daughter and her children 5000/.; 
3000/. to be paid within one year after his decease, and 2000/. 
within one year after the decease of his wife, and appointed 
trustees of those sums for his daughter and her children. 
Held, that the legacy was in trust for his daughter for life, 
and after her decease, for all her children, whether born dur- 
ing the testator’s life or afterwards.—Morse v. Morse, Sim. 
485. 

2. A testator bequeathed the residue of his personal estate to 
H. D. for his own use and benefit; and in case he should die 
in the lifetime of the testator, or afterwards, without having 
any children, then the residue was to go over. H. D. surviv- 
ed the testator, and died without having had any children. 
Held, that the gift over took effect.—Srone v. Maule, Sim. 
490. 

3. A. B. bequeathed all his money in the hands of any banker. 
Held, that money belonging to him deposited by C. D. as 
his own, with his own banker, who was not A. B.’s, passed 

‘ by the bequest, and evidence was admitted to show that it 

i. was intended to pass.--Heming v. Witham, Sim. 493. 
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SIR. MATTHEW HALE, 


Sir Matruew Hats, having entered at Lincoln’s Inn, studied 
according to Bishop Burnet, for several years, at the rate of 
sixteen hours a day. 

He preferred the trial by jury, but nevertheless had so high 
an opinion of civil law, that he often affirmed that the princi- 
ples of jurisprudence were so well delivered in the Digest, that 
law could not be understood as a science, without first resort- 
ing to them for information. 

When weary of studying, either in law or divinity, he would 
“ recreate himself with philosophy and mathematics.” 

In the trial of Lord Capel and Croven, the eloquence of Mr. 
Hale shone witha brilliancy and fascination which astonished and 
charmed all who heard him. The Attorney General so far forgot 
propriety as to threaten him for daring to appear against Govern- 
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ment. With a warmth generally attendant on honest confi- 
dence, Mr. Hale answered, “ I am pleading in defence of laws 
which you are bound to maintain; I am doing justice to my 
client, and Iam not by any means to be intimidated.” 

A short time after his appointment to be a Judge of the Court 
of Common Pleas, a jury was returned by the special order of 
Cromwell. Astonished and incensed at the audacious tyranny 
and illegality of this act, he dismissed the jury, and would not 
try the cause. The Protector was angry, and upbraided him, 
telling him he was not fit to be a Judge. Hale replied—Zt is 
true. 

When the Chancellor Clarendon delivered to him his com- 
mission as Lord Chief Baron of the Exchequer, he said, “ If 
the King could have found an honester or an abler man he 
would not have advanced you.” Mr. Hale endeavoured to 
avoid, and did avoid for some time, the honour of Knighthood, 
but the Chancellor one day introduced him as the modest Ba- 
ron, whereupon the King instantly knighted him. Burnet says 
that in summing up to a jury, he always requested the bar to 
interrupt him, if he mistook or omitted any thing. 

“ Some Judges (adds the Bishop) have been disturbed at this 
as arudeness, which he always looked upon as:a service and re- 
spect done to him.” 


Maxims selected from those which Sir Matthew Hale wrote 
down, and observed when on the bench. 

“ That I be wholly intent upon the business I am about, re- 
mitting all other cares and thoughts as unseasonable, and in- 
terruptions.”” 

[This was not only a good rule for himself, but a proper re- 
buke to Jeffreys, who was a Judge in the same reign, and used 
to write political letters while he appeared to be hearing causes. | 

* That popular or Court applauses, or Ccistrust, have no in- 
fluence in any thing I do, in point of distribution of justice.” 

“In criminals that consist merely in words, when no harm 
ensues, moderation is no injustice.” 

A noble Duke having a suit pending came to Sir Matthew 
Hale, and began to speak of it, in order that it might be better 
understood when it came on trial. Sir Matthew stopped and 
reproved him. His Grace departed, not a little dissatisfied, 
and made a formal complaint to the king, who silenced him by 
observing, “ I verily believe he would have used me no better, 
had I gone to him in any one of my causes.” 

Burnet reiates, that Sir Matthew Hale had a singular’pre- 
sentiment of the time of his death. He said, If I do not 
die on such a day (25ih November,) I believe I shall live a 
month longer. He died on that day month, in 1676, aged 67. 
Henry IV. according to Sully, had a presentiment that he 
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should be killed during the coronation of his queen, and he 
was so. 

One of the biographers of Sir Matthew Hale, speaking of 
the degradation and corruption which ensued to the Judiciary 
of England, and the misery which ensued to individuals, and to 
the realm, says, “ even handed justice gave way to wicked po- 
licy; objects the most precious to mankind, were, by vicious 
constructions, without ceremony, and without fear, sacrificed by 
those whose duty it was to protect them. Sad and melancholy 
must have been the prospect; for when the chanrels of public 
justice are corrupted, when justice itself is converted into a 
means of revenge, political misery is arrived at its height.” 

Sir Matthew Hale bequeathed to the Society of Lincoln’s 
Inn, one hundred and seventeen volumes of MSS. written and 
transcribed by himself, upon condition that they be never ¢ print- 
ed, but be entirely preserved together for the use of the indus- 
trious learned members of that society.’ 


MISCELLANEA, 
[FROM THE LONDON LEGAL OBSERVER. | 


Magna Charta.—There are two originals of the Magna Charta 
granted by King John, in the Cottonian Library, from one of which 
the seal has long since been lost, or plucked off; and that which has 
the sea] still remaining affixed to it, was greatly shrivelled up, the 
letters being contraeted, part of the wax of the seal melted, and one 
or two words quite destroyed, and was so much damaged by the fire, 
that there is reason to fear that some parts of it will not much 
longer continue legible. Mr. Sheaker was pleased to direct that a 
copy should be exactly taken from it upon parchment in a fair and 
durable hand; and that the words, or parts of words, which were 
eaten out by the fire, should be supplied in red letters from the other 
original; and then procured it to be compared with both originals, by 
several keepers of records and others versed in such writings, to see 
that the copy agreed exactly with the said originals, i, e. each part 
of the copy with its respective original, and to testify such agreement 
and correspondence of the originals and transcript upon the back of 
the transcript; which was done accordingly, December 18. (1731-2). 
And an inscription was then also wrote upon the back of the said 
transcript, mentioning the fire and the state the two originals of the 
Magna Charta were in at the time of making the said transcript, 
which is to remain in the library ad ferfetuam rei memoriam.— Ke- 
frorts of Committees of House of Commons, (1732,) vol. i. p. 450, 
Appendix A. Narrative of the Fire at Ashburnham House. 

Lord Mansfield and Sir Joseph Jekyll—When Sir Joseph Jekyll 
died, he left his fortune to pay the national debt. “Sir,” said Lord 
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Mansfield, ‘‘Sir Joseph was a good man and a good lawyer, but his 
bequest was a very foolish one; he might as well have attempted to 
stop the middle arch of Blackfriars Bridge with his full bottomed 
wig!” 





The Law of Libel.—A state prosecution in the;reign of Queen Anne 
was managed in a different manner from one in ‘the present time.— 
Swift, in his Journal to Stella, says, ‘« I forgot to teil you that the prin- 
ter told me yesterday, that Morphe w the publisher was sent for by 
the Lord Chief Justice, who was aman: ier against Sacheverell. He 
showed him two or three papers and Pi amphlets ; amongst the rest, 
mine of ‘ The Conduct of the Allies;’ threatened him, aske ‘d who was 
the author, and has bound him over to appear next term.’ 

Dr. Johnson and Lord Thurlow.—With Lord Thurlow while he 
was at the bar, Johnson was well acquainted. He was often heard 
to say, “ Thurlow is a man of such vigour of mind, that I never knew 
I was to meet him, but—I was going to say, I was afraid, but that 
would not be true, for I never was afraid of any man—but I never 
knew that I was to meet Thurlow, but I knew I had something to 
encounter,” —Murpihy’s Essay. 

Ambidexter.—A circumstance happened at the Rolls Court on 
Friday, which afforded much diversion. Mr. A——— received a 
brief of a petition in court a short time before it was called on, for 
the purpose of opposing the prayer of the petition. Mr. A , 
conceiving himself for petitioner, spoke very ably in support of the 
petition, and was followed by a counsel on the same side. The Jas- 
ter of the Rolls then enquired who opposed the petition, upon which 
Mr. A having discovered his mistake, apologized, and in- 
formed his Honour that he had instructions to oppose it, The MJas- 
ter of the Rolls, with great good humour, desired him to proceed, ob- 
serving, he knew no counsel who could answer his arguments so well 
as himself.—New Lady’s Mag. for July, 1788. [ The same thing 
occurred to Mr. Clerk, the Scotch advoc: ute, and more recently to 
Sir Edward Sugden. ] 











Saligue Law.—-Pharamond was the first king of the French, and a 
lawgiver amongst them, It is said that he was the maker of the law 
called the Salique Law ; by which the crown of France may not de- 
scend unto their females, or (as their saying is) ‘‘ fall from the lance 
to the distaff.” Whence this law had its name is uncertain. Some 
say, from the words “si a/igua,”’ so often used in it: others because 
it was proposed by the priests called Salii; or that it was decreed in 
the fields which take their name from the River Sala. But one of their 
best writers affirms that it was never heard of in France till the time 
of Philip the Long, anno 1315, Others say, thatit was made by Charles 
the Great after the conquest of Germany, where the incontinent lives 
of the women living about the River Sala (in the modern Misnia), 
gave both the occasion and the name.—* De terra vero Salica nulla 
portio hzreditatis mulieriveniat; sed ad virilem sexum tota terre 
hzreditas perveniat,” are the words of the law. 

This terra Salica the learned Selden, in his titles of honour, trans- 
VOL. LII.——NO. X. t 
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lates knight’s fee, or land holden by knight’s service, and proves his 
interpretation by a rect rd of the parliament of Bordeaux, cited by 
Bodinas.—Davila’s Civil Wars, l. 1. p. 6. 


Increase of Laws,.—If books and laws continue to increase as they 
have done for fifty years past, I am in some concern for future ages, 
how any man will be learned, or any man a lawyer.—Swifi’s 
Thoughis on Various Subjecis. 


tate of the Law in the time of Henry on ce Richard ter- 


minated the sway of the Plantagens ts, which had endured from the 
accession of Henry II., three hn dred and ehistenaia years, Henry 
VII. assumed the regal power by a sort of military election; a mode 


of acquiring power probably not very consonant with legitimate no- 
tions; yet the conqueror’s marriage with the princess Elizabeth, eldest 
daughter of Edward IV., and legitimate heiress to the throne. rave 
him, at least, an intelligible title. And if it had not the principle of 
hereditary right, it had been so very occasionally realised in practice, 
that from the Conquest to Richard IIL, precisely one half the kings 
of England acquir« ‘ the throne by usurpation. Augustin’s definition of 
a political society is—*‘As the head of a body natural cannot change its 
nerves and sinews, cannot deny to the several parts their proper en- 
ergy, their due proportions and aliment of blood; neither can a king, 
who is the head of the body politic, change the l tes thercoks nor take 
from the people what is theirs by right, against their consent, For 
he is appointed to prote ct his subjects in their lives, properties, and 
laws; for this very end and purpose he has the delegation of the power 
from the people, and he has no just claim toany other power but this.” 
Henry VII., though chaste and temperate, was not a monarch 
whose personal co nduct realised all that must have been expected 
of him. His avarice, of which Empson and Dudley, two lawyers, 
were the detestable instruments, rendered him odious to his subjects, 
from the disgrace which, in the persons of the two lawyers before 
mentioned, it cast on the profession. The laws, indeed, were more 
reverenced than informer times, but yet we do not find in the history 
of their application, that security for the lives, property, and liberty 
of the subject which was desirable. In addition to the feudal bur- 
dens imposed by the Norman conquest, the personal despotism of the 
conqueror and his immediate successors was never surpassed in any 
part of modern Eur: pe; an d when the power of the monarch became 
subsequently relaxed, it seems to have been assumed by the nobility, 
the virtual and real power of the government residing for several 
centuries in the aristocracy, who, under a weak monarch, never failed 
to exhibit their own pretensions, with small regard to the interests 
of the people, over whom they tyrannised with a reckless authority 
more grievous, because more inveterate and incessant, than any exer- 
cise of the sovereign pe wer. Better things were promised at the be- 
ginning of Henry VIL? rn, and proper constitutional forms were 
observed in the acts ¢ 7 rovernment, but the right spirit had not yet 
supervened. More wary than — vard IV., the exactions, of Henry 
VII., inthe way of dener , were done by consent of parliament; 
but they were exactions neve tae less, and the abuse of the constitu- 
tional means by which they were effected, in reality only made them 
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more grievous, as they deprived the people of what was meant to be for 
their own peculiar security, But, above all, the mind revolts and 
kindles into indignation, when we observe that all penal statutes were 
enforced which would contribute any thing to the exchequer of the 
monarch; and when, with the same view, the king caused prosecu- 
tions to be instituted on laws old and forgotten; a species of tyranny, 
to a generous mind, and to an honest lawyer, of all the most odious 
and galling. 





Singular Distress. —Archibald Carmuel, town-officer, hanged at 
the cross, and hung on the gallows twenty-four hours; and the cause 
wherefore he was hanged, he, being an unmerciful, greedy creature, 
poinded (i, e, attached by distress) an honest man’s house; and among 
the rest, he poinded the king and queen’s picture; and when he came 
to the cross to comprise (appraise and expose to auction) the same, 
he hung them up on two nails on the same gallows to be comprised; 
and they being seen, word went to the king and queen, whereupon 
he was apprehended and hanged.—Pitcairn’s Ancient Trials. April 
27, 1601. 





Decorum of the Judicial Office. —Patience and gravity of hearing 
is an essential part of justice; and an overspeaking judge is no well 
tuned cymbal, It is no grace to a judge, first to find that which he 
might have heard in due time from the bar, or to show quickness of 
conceit in cutting off evidence or counsel too short; or to prevent in- 
formation by questions, though pertinent.—Bacon’s Essays, Judi- 
cature. 


Biterary Xutelligence. 


New American Treatise on Pleading. 

Judge Gould, of Connecticut, we are told, is preparing, and has near- 
ly ready for the press, a Treatise on Pleading, which will form a vo- 
lume of about four hundred pages. It is stated in the last number of 
the Jurist, that this work of Judge Gould’s is a new version, soméwhat 
enlarged, of his celebrated Lectures‘on the subject of pleading, From 
the same source, we learn, that its publication will fully sustain the 
reputation of the author. 


A Collection of Statutes, Comprising all the Public Acts, Civil 
and Criminal, and Acts relating to the Colonies, fassed in 2 
Geo. IV. and 1 Wm, IV. with Notes, showing the alterations 
made in the Law by each Statute, and an Index. By Alfred 
S. Dowling, esq. Barrister at Law. London, 1830. Pheney. 


This is a very useful manual. The design is good, and the execu- 
tion attests the editor’s care and industry. The preface, which we 





it 


~ re al 


nt #55 3 


ere 


at re A eens 


Sak? apace 


3 2 9 





390 Literary Intelligence. (1831. 


shall quote, states concisely, but clearly, the intention of the work; 
and we have only to add that what is proposed is satisfactorily per- 
formed. We trust that the volume will reccive sufficient encourage- 
ment to induce Mr. Dowling to persevere in his design of publishing 
a similar collection annually.—Legal Odserver. 


Dignities, Feudal and Parliamentary, and the Constitutional 
Legislature of the United Kingdom. The Nature and Func- 
tions of the Aula Regis, the Magna Concilia, and the Commu- 
na Concilia of England, and the History of the Parliaments 
of France, England, Scotland, and Ireland, investigated and 
considered with a view to ascertain the Origin, Progress, and 
final establishment of Legislative Parliaments, and of the 
Dignity of a Peer, or Lord of Parliament. By Sir William 
Betham, Ulster King of Arms, and Keeper of the Records in 
the Tower of His Majesty’s Castle at Dublin, M.R.I.A.F. 
S.A.F.L.S. &c. Vol. I. London, 1830. Thomas and William 
Boone, New Bond Street. 


It appears that this work was suggested to the learned author by 
Lord Chancellor Lyndhurst, and we think it has been ably executed. 
So much of it as relates to the constitutional legislature of the United 
Kingdom, and the history of Parliament, must be read with peculiar 
interest in the present state of public affairs by every one who is de- 
sirous for the welfare of his country. 

The volume now before us, which is tobe succeeded by a second at 
the end of this year, comprises, in the first chapter, many general ob- 
servations which will be found ‘particul: irly valuable. From these the 
author passes to the ancient councils, par ‘liaments, peers and nobles, 
of France, from whence he considers the feudal institutions, both of 
the Saxons and Normans, were borrowed. 

Sir William Betham next investigates the nature of the feudal 
courts of England in the Saxon times, and from the Conqueror down 
to the reign of Henry III. 

He then devotes four chapters to an historical view, with relation 
to the immediate subject of his book, during the reigns of Henry IIL, 
Edward I, Edward IL., and Edward III. 

The modern peers of parliament are next treated of, and this chap- 
ter ig followed by another on the constitution of the au/a regis. 

We are then introduced to the feudal institutions and parliaments 
of Scotland; and the remaining chapters are devoted to Jre/and, its 
councils and parliaments, from the first statute in Henry III, down 
to the death of Richard III.—Joid, 
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